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Docket No. 74-2317-8 


United States of America, 


— against — 
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Carlos Uakza and Alfonso Melo Oban do, 

Appellants. 

BRIEF AND APPENDIX FOR THE APPELLEE 


Preliminary Statement 

( arlos Ilaeza and Alfonso Melo Obando 1 appeal from 
judgments of conviction of the United States District for 
the Eastern District of New York (Mishler, Ch. en¬ 
tered on October 4, 1!>74 with respect to appellant Obando 
and entered on March 14, 1975 with respect to appellant 
Uaeza.’ Appellants were convicted, after a jury trial, of 
conspiring to knowingly and intentionally possess cocaine 
with intent to distribute and to import into the United 
States large amounts of cocaine, in violation of Sections 
846, 963, 952(a), 960(a)(1) of Title 21, United States 

1 Co-defendant Alfredo Vargas Vega’s appeal was dismissed 
on April 22, 1975 by order of this Court. 

-The other defendants are: Juan Osorio, a/k/a “Coco”, Gil- 
berto Morales, Victor Contreras, John Doe, a/k/a "Lucho”,' John 
Doe, a/k/a “Jose”, John Doe, a/k/a “Juan”, and Enrique Munoz. 
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Code. Seven other co-conspirators were named as defen¬ 
dants in the indictment, all of whom are presently fugitives, 
with the exception of Gilberto Morales and Victor Con¬ 
treras who have been arrested by Cunadiun and Mexican 
officials respectively. 

On October 4, 1974 Judge Mishler sentenced Obando to 
two years imprisonment and an unsupervised special parole 
term of 10 years, with the sj>eoial condition that he not 
re-enter the United States or its territories during the 
period of his special parole term. On March 13, 1975 Judge 
Mishler sentenced appellant Itaeza to eight years imprison¬ 
ment and a special parole term of ten years, with the special 
condition that he not re-enter the United States or its terri¬ 
tories during the parole term. Obando's period of incar¬ 
ceration will expire on June 2, 1975. Appellant Baeza is 
presently serving his prison sentence. 

On appeal, appellant Obando asserts as the one ground 
for reversal of his conviction that the evidence was in¬ 
sufficient. Appellant Baeza also asserts only one ground 
for reversal: pursuant to the authority of United States v. 
Toscanino, 500 F.2d 207 (2d Cir. 1974 1 , pet. for rehear¬ 
ing en bane denied, 504 F.2d 1380 (2d Cir. 1974) the dis¬ 
trict court should have declined personal jurisdiction over 
him since he was forcibly brought to the United States 
through the efforts of American agents and in violation of 
Chilean law. 

Statement of Facts 

Carlos Munoz, a Chilean national, was the Government's 
key witness against appellants. Munoz is presently a liaison 
officer between the Chilean Government and the United 
States (280). 8 During the period of the conspiracy, from 

a All page references are to the trial transcript unless other¬ 
wise indicated. 
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on or about July l, 1972 through November 18, 1973, 
Munoz acted in an undercover capacity, frequently report¬ 
ing bis activities to Canadian and American officials. In 
substance, Munoz testified that on two separate trips to 
Montreal and New York respectively, and at the direction 
of Carlos Baeza and Juan Osorio, la* delivered suitcases 
containing cocaine. As u result of Munoz’ cooperation 
with Canadian and American officials, the recipients of 
those suitcases, Gillierto Morales, Ohando and Vega were 
arrested with large quantities of cocaine. 

1. The first delivery 

In June of 1973 Munoz met Manuel Riquelme in Val¬ 
paraiso, Chile (281). Riquelme asked Munoz if lie would 
he willing to travel from Santiago, Chile to Canada or the 
United States (290). Approximately a week later, Ri¬ 
quelme and Munoz travelled to appellant Raezn’s house at 
862 Islandia Street in Santiago, Chile where Riquelme intro¬ 
duced Munoz to Haeza and to Juan Osorio. There, Baeza 
and Osorio examined Munoz’ passport and other travel 
documents. Apparently satisfied with Munoz’ credentials, 
Baeza and Osorio enlisted Munoz to carry two suitcases 
from Santiago, Chile to Canada (300). 

Although Baeza and Osorio did not inform Munoz of 
the contents of the suitcases, they did state that the mer¬ 
chandise was valuable and that another individual would 
he traveling from New York to Canada to pick up the two 
suitcases. Munoz was also told by Baeza and Osorio that 
arrangements had previously been made with Chilean cus¬ 
toms authorities and that no resistance would he encountered 
(301). Osorio and Baeza agreed to pay Munoz #2,000 plus 
expenses for the trip from Santiago to Canada. At the 
conclusion of the meeting, Baeza and Munoz exchanged 
telephone numbers and ugreed to keep in constant touch 
(320). 
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After Munoz left Baeza’s house, Munoz reported his 
activities to the Canadian Embassy in Chile. Munoz and 
the Canadian officials agreed to maintain close contact 
(310). 

Approximately ten days after this first meeting, in the 
last week of June, 1973, Munoz again met with Baeza and 
Osorio at Baeza’s house, at which time Munoz was given 
|700 plus expense money. Munoz was told that he was to 
carry two suitcases and that he should arrange air trans¬ 
portation to Montreal, Canada. Again, after this meeting 
Munoz reported his activities to officials of the Canadian 
Embassy (316). On July 2, 1973 Canadian officials there¬ 
after introduced Munoz to officials of the American Em¬ 
bassy in Santiago who were apprised of Munoz’ previous 
meetings with Baeza and Osorio (323). 

On July 16, 1973, before he left for Canada, Munoz met 
with Osorio and Baeza in Santiago. Osorio told Munoz 
that the plans had l>een changed and that Munoz was now 
to fly to Montreal via England rather than directly to Mon¬ 
treal. In Santiago, on August 3, 1973, Munoz received two 
empty suitcases from Baeza. After Munoz filled the suit¬ 
cases with clothes, Baeza drove Munoz to the airport (340). 
There Baeza instructed Munoz that he should register at a 
hotel in Montreal and then immediately telephone Osorio 
in Santiago. Baeza’s and Munoz’ movements at the airport 
were surveilled by Charles Cecil and other Drug Enforce¬ 
ment Administration (DEA) agents (686). 

Munoz boarded the plane bound for Montreal via London 
and Toronto. At each stop-over Munoz was surveilled by 
law enforcement officials. Upon registering at the Sheraton 
Mount Royal Hotel in Montreal on August 5, 1973, Munoz 
was met by Royal Canadian Mounted Police. The Royal 
Canadian Mounted Police examined the suitcases and deter¬ 
mined that the inner linings of the suitcases contained 
cocaine (349). Munoz then telephoned Osorio in Santiago 





and told him In* was Maying at the Sheraton Mount Royal 
Hotel. Osorio told Munoz that on the following Tuesday 
an individual would he arriving from New York to pick up 
the two suitcases (350). 

On August 7, 1073 Osorio telephoned Munoz in Montreal 
to tell him that a second individual had departed from 
Ohile and would be arriving in Montreal the next day with 
another two suitcases (365). Osorio told Munoz to get 
*1,000 from the |>erson who would be arriving from New 
York and to give #700 of that amount to the person who 
would be arriving from Chile. Munoz was told he could 
keep the remaining #300 (365). 

Later that day a man who told Munoz that his name wns 
Jose, and who was later identified as Gilberto Morales, 
telephoned Munoz to arrange a meeting for that day in the 
coffee shop of the Sheraton Mount Royal (622). Later 
that day they met. Munoz told Morales that another person 
would be arriving the next day with two more suitcases. 
As directed by Osorio, Munoz asked Morales for #1,000 
(369). Morales then registered at the Sheraton Mount 
Royal and had Munoz bring to his room the two suitcases. 

On August 8, 1973 “the man from Chile” arrived. 
Munoz learned his identity to l>e Victor Contreras. Con¬ 
treras was carrying two suitcases identical to the ones 
Munoz had previously carried from Chile. Munoz took the 
two suitcases from Contreras and in turn brought these 
other two to Morales’ room. Morales thereupon gave Munoz 
#1,000, Munoz gave Contreras #700 and kept #300 for him¬ 
self. Later Morales returned two of the four suitcases to 
Munoz (101). Munoz observed that these suitcases were 
empty and that the lining had been ripped apart. 

Munoz then telephoned Osorio and told him that all 
had gone according to plan (385). Osorio told Munoz that 
he was free to leave Montreal. Upon his arrival in San- 




tiago on August 15, 1973, Munoz was met at the airport by 
Baeza, who told Munoz that Morales had been arrested in 
Toronto and that, as a result, ?150,000 had been lost (388). 
An officer of the Royal Canadian Mounted Police testified 
that the two suitcases seized from Morales contained 26 
pounds of cocaine secreted within the linings (626). 

2. The second delivery 

On September 15. 1973 Munoz met with Osorio and 
Baeza to discuss the possibility of a second trip (392). 
On this occasion Munoz was instructed to deliver two suit¬ 
cases to the Cnited States via Toronto and return with 
$25,000 to $30,000. Munoz was instructed to obtain an 
American visa. Once again, Munoz reported these meetings 
to DEA agents in Santiago (395). 

On November 5. 1973 Munoz met with Baeza at Baeza’s 
house in Santiago. Baeza led Munoz to the rear of his 
house where Munoz observed two suitcases, identical to the 
ones he hail previously delivered to Montreal, lying open 
in the sun, apparently in order to dry the cocaine that was 
secreted within the linings of the suitcases (405). Baeza 
then instructed Munoz about the details of the trip and 
gave Munoz the two suitcases, after which Munoz filled 
them with clothes (407). 

Later that day Baeza's chauffeur drove Munoz to the 
airport. On the way to the airport, the chauffeur gave 
Munoz a slip of paper with the name of the Newport Hotel 
and a telephone number written on it. At the airport, 
Munoz observed Baeza (422). Agent Cecil, who was sur¬ 
veying Munoz’ activities at the airport, also observed Baeza 
at the airport and photographed him (423). 

On November 6. 1973 Munoz arrived in Toronto and 
registered at the Newport Hotel (425). The next day 
Osorio telephoned Munoz, informing him that he should 





remain in Toronto until the following Friday because the 
people from New York did not yet have the money (426). 
During all this time Munoz was in constant contact with 
the Royal Canadian Mounted Police (430-31). On Novem¬ 
ber 9, 1973 Munoz telephoned Raeza’s house and talked to 
an unidentified woman. Munoz informed her that nobody 
had come to pick up the suitcases (430). The woman told 
Munoz to wait because “Carlos” had an accident. After 
conferring with American agents, Munoz left Toronto for 
New York on November 13, 1973. 

3. The arrests in New York 

Upon his arrival in Toronto, Munoz went directly to 
the DEA headquarters in Manhattan and thereafter checked 
in at the Holiday Inr in Manhattan (472). On November 
15, 1973, at the Holiday Inn. and in the presence of DEA 
agents, Munoz telephoned Raezn’s house and spoke to an 
unidentified man. Munoz told this individual that he was 
getting impatient und that unless somebody arrived shortly 
he would leave for Santiago. The man assured Munoz that 
someone would be getting in touch with him shortly (475). 
Approximately 45 minutes later Munoz received a call from 
a “Lucho” informing him that somebody would be arriving 
shortly to pick up the suitcases (726-29). The conversation 
was recorded (726; Gov’t Exhibit 19). 

At about 7:00 P.M. that same day Obando * telephoned 
Munoz. Munoz said: “. . .they called me from Santiago 
and told me you would get in touch with me”. Obando 
replied: “I, I have just finished talking to them”. Obando 
then asked Munoz whether he “would like one doctor or 
two doctors to come to see you”. Munoz said: “. . . I'm 

4 No voice identification was made of Obando on Govern¬ 
ment Exhibits 20 and 21. However, Judge Mishler ruled that 
the jury could infer that either Obando or Vega msde the 
telephone calls or that these telephone calls were made at their 
instance (458). Since Obando was convicted, it is a reasonable 
assumption that the jury did so conclude. But see, 576. 
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with, with the patients right here”. Olramlo stated: . . 

what do you think would be best, that one single doctor 
see you, or two doctors?” (730-31). After Munoz said 
that one doctor would suffice, he gave Obando his address 
at the Holiday Inn. The conversation was recorded (Gov't 
Exhibit 20). Because of a mix-up, however, the meeting 
- did not occur (477). 

The next day, November 10, 1973, Obando telephoned 
Munoz at the Holiday Inn, and explained that he had 
come to Munoz’ hotel the night before but had lteen 
unable to get hold of him (478, 737). Obando told Munoz 
that he would l»e at the Holiday Inn shortly. The conver¬ 
sation was recorded (Gov’t Exhibit 21). Approximately 
two hours later, Obando called from the lobby of the hotel 
and said that he was coming up to Munoz’ room (478, 742 I. 

Agent Curtis Fillmore, testified to the arrest of the 
defendant Vargas Vega on the same day, November Hi, 
1973. He had observed Obando pull up to the Holiday Inn 
in a green Mustang (462). Almost simultaneously, Vega, 
driving in a Chevrolet, pulled up next to the Mustang. 
Vega and Obando looked at one another, acknowledged each 
other's presence, and proceeded to park their cars (763). 
Obando got out of his car and stood on the sidewalk. A 
few minutes later, Vega got out of his car, joined Obando 
on the sidewalk and engaged him in a short conversation. 
While conversing, Vega and Obando continually looked up 
and down the street (767-68). After Obando entered the 
Holiday Inn, Vega entered his car and proceeded to circle 
the block several times (769, 777-812). Shortly after the 
arrest of Obando, Vega was apprehended (811). A clean¬ 
er's ticket was seized from the person of Vega, containing 
the name of the Holiday Inn and its address. 

Munoz met the appellant Obando at the door of his 
hotel room and thereupon showed him the two suitcases. 
Munoz explained to Obando that the suitcases were empty. 



Obando “It would have been 1 tetter to bring Home 

clothing to place inside”. (480, 568). When Munoz asked 
for the payment, Obando replied: “I am not the owner of 
these things, somebody has sent me. 1 have $ 15,000 that 
1 have I teen given to give to you.” Obando then took 
$13,000 in $100 bills from out of his [wicket and handed 
it to Munoz (572). Munoz told Obando that since he 
had to give the money to some people in Chile he needed 
a receipt. Obando gave Munoz a receipt for the $13,000, 
signing the name of “Alfredo” (873 1 . Obando asked 
Munoz if he would help him bring the suitcases down to 
the lobby (480). Munoz and Obando went down to Oban 
do's car, each carrying one suitcase. Obando opened the 
trunk to his car and, just as he was about to place one of 
the suitcases into the trunk, was arrested by I)E\ agents 
4.0 |. A business card containing the name “Alfredo” was 
seized from the person of Obando at the time of his arrest 
(745). Secreted within the linings of the suitcases was 
approximately 13 pounds of cocaine (7112, 800 1 . Obando 
and Munoz had been surveilled constantly during this time 
(743). 

4. The arrest of Baeza 

After the arrests of Obando and Vega, and after con¬ 
sulting with DEA agents, Munoz telephoned llaeza's house 
in Santiago 1484). Munoz told an unidentified woman 
that the delivery had been made, that he had received 
$13,000 in $100 bills, and that he was departing for Chile. 
The conversation was recorded. (Gov’t Exhibit 22). The 
following day, on November 18, 1973, Munoz arrived 
in Chile and was met at the airport by the defendant 
“L'icho” who had been told, by either Osorio or Itaeza, 
to pick up Munoz (485). There, Munoz, after tieducting 
$500 for his expenses, turned over an envelope to Lucho 
containing $12,500 ( 485). 

On January 11, 1974 the indictment in this case was 
tiled, whereupon a bench warrant was issued for llaeza 
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Soon thereafter, DEA agents advised Chilean officials of 
the indictment and requested Baeza’s arrest. Itaeza and 
others were arrester 1 in Valparaiso, Chile on April IS, 
1074 and were incarcerated there until .May 4, 1074. On 
May 2, 1074 the Chilean government expelled Itaeza from 
Chile pursuant to a decree dated May 2, 1074. 

Baeza was conveyed to the Santiago airport on May 

4, 1074 by the Chilean police. At the airport the Chileans 
relinquished custody of Baeza to DEA agents. On May 

5, 1074 Baeza was taken to West Street, and on May S, 
1074 he was arraigned before the court. 

5. The Defense 

Appellant Baeza produced four witnesses. The witnesses 
did not appear in the court room but testified through 
the use of videotapes, recorded earlier in Chile. 

Osorio, an indicted co-defendant, testified that lie was 
associated with Munoz and Baeza in the auto parts busi¬ 
ness (008*. He testified that Munoz approached him and 
Baeza in order to work for an automobile importing com¬ 
pany which he and Baeza had formed. Osorio testified that 
Munoz had not gone to Canada in connection with narco¬ 
tics but, instead, to establish connections in the auto parts 
industry. 

Theresa Baeza, the defendant’s wife, Laura Baeza, his 
mother, and Mirta Acra, his sister, testified that at Bacza's 
house in Santiago in June 1973 Munoz talked with Baeza 
and Osorio about the auto parts business. 

Theresa Baeza also stated that she and her husband 
had won a lottery in Chile, thus accounting for the cash 
necessary to buy their home and Bacza’s restaurant. 

Appellant Obaudo testified in his own behalf (905*. He 
stated that on the day of his arrest he travelled from 




Westchester to (Jueens in order to get an eHtimate for some 
repairs on Ids car (913). As he was driving down a street 
,n ^ ,leens ’ ,le heard Vega call out Ids name. After Ohaudo 
pnllwl over to the curb, Vega asked Ohaudo if he would 
pick up an unidentified man at the Holiday Inn in Manhat¬ 
tan and drive him to the airport. Ohaudo did not ask 
\ <‘ga for the name of the airline nor the departure time 
prior to going to the Holiday Inn <934). It was agreed 
that later that day Vega would meet Ohando at an unspeci¬ 
fied location (917). When Ohando arrived at the Holidav 
Inn he noticed Vega in front of the entrance to the hotel 
and was surprised to see him (941). Ohando had not 
agreed to meet Vega there previously, (917) nor did he 
arrive at approximately the same time as Vega (9l'8i. 
"hen Ohando approached Vega, Vega handed him a pack- 
uge, saving “Oh, I forgot to give you this package’’ (J)17). 
Ohando went up to Munoz’ room and there handed Munoz 
the package. Munoz opened the package in Ohando’s 
presence. It was at this point that Ohando realized the 
packaged contained a large quantity of cash. Ohando 
helped Munoz bring the suitcases down to the lobby, hut 
denied that he knew what was contained inside the suit¬ 
cases (922). 


6. The Government's rebuttal 

The Government called Selin Valenzuela in rebuttal. 
\ alenzuela s testimony was limited as against the appel- 
laut Ilaeza (1038). Valenzuela testified that from June 
1972 through May 1973, on approximately 10-12 occasions, 
he delivered on each occasion between 7-10 kilograms of 
cocaine to Ilaeza’s house in Santiago (1038-1053). Valen¬ 
zuela, an admitted narcotics trafficker, stated that, in re¬ 
turn for his cooperation with the Government, he would 
he allowed to plead guilty to one ot three outstanding 
indictments against him (1037). 



7. The post-trial "Toscanino” hearing 

On March 11-13, 1975, an evidentiary hearing was held 
pursuant to United States v. Toscanino, 500 F.2d 207 
i 2d Fir. 1074), pet. for rehearing en bane denied, 504 F.2d 
1380 (2d Cir. 1074), to determine whether the court lacked 
personal jurisdiction over Baeza because American agents 
allegedly forcibly produced Baeza’s expulsion from Chile 
in violation of Chilean law. On March 13, 1975, the court 
orally denied the motion. On March 27, 1975, a Memoran¬ 
dum Decision and Order was filed nunc tunc and may be 
found at pages A382 through A390 of the Appendix to 
Baeza’s brief. 

ARGUMENT 
POINT I 

Proof of appellant Obando's participation in the 
conspiracy was sufficient to support his conviction. 

Obando claims that there was insufficient evidence 
against him from which a jury could conclude tliut he was 
aware that the scope of the conspiracy was larger than his 
role in delivering the $13,000 to Munoz and in picking up 
the two suitcases filled with cocaine. Obando contends 
that the evidence does not meet the criteria of the single 
act doctrine, enunciated in United States v. De Xoia, 451 
F.2d 979 (2d Cir. 1971). In IJc ^oia, the Court stated: 

“lor a single act to be sufficient to draw an actor 
within the ambit of a conspiracy to violate the 
federal narcotics laws, there must be independent 
evidence tending to prove that the defendant in ques¬ 
tion had some knowledge of the broader conspiracy, 
°r the single act itself must be one from which 
knowledge may be inferred” at 981. 


It in submitted that under this criteria it is dear that 
Obando had knowledge of the broader conspiracy when In* 
went to Munoz’ room at the Holiday Inn on November Hi, 
1973. Simply the amounts of cocaine involved, 13 pounds, 
and the #13,000 in #100 bills, would alone have permitted 
an inference bv the jury that Obando was aware of the 
fact that the conspiracy was far-reaching and that ultimate¬ 
ly the cocaine was to be distributed at the retail level. 
See United Staten v. Stroinbery, 208 l*\2d 250, 26S (2d Cir. 
1059), cert, denied , 301 U.S. 803 (1959). 

Hut there was other corroborating evidence from which 
the jury could have concluded that Obando was involved 
in a “chain” conspiracy, that the conspiracy had a “scope” 
and “that for its success it required an organization wider 
than may (have been) disclosed by his personal participa¬ 
tion”. United States v. Ayueei, 310 F.2d 817, 827 (2d Cir. 
1962), eert. denied 372 U.S. 959 (1963). First, Obando 
must have known that the cocaine emanated from South 
America based upon his conversation with Munoz at the 
Holiday Inn. There Munoz told Obando: “I am not tin- 
owner of these things, somebody has sent me” (480). 
Munoz asked Obando for a receipt for the #13,000 “because 
I have to give this money to Chile and I want to make 
sure that they know it is #13,000" (480). Second, Obando 
himself indicated in his telephone conversation of Novem¬ 
ber 15, 1973 with Munoz (see footnote 4), just one day 
before he delivered the #13,000 to the Holiday Inn, that he 
had just finished talking to the people in Santiago (Oov't 
Exhibit 20). Eased upon all this evidence the jury could 
easily have concluded Obando knew that he was a link in 
the chain of a much broader conspiracy to import cocaine 
from South America and that in order for the cocaine 
to be transported to the United States and thereafter 
distributed, a division of labor at various functional levels 
was required. 





Finally, Obando argues tiiat since there was no evidence 
that he actually saw the cocaine secreted within the linings 
of the suitcases the (Government failed to establish that In; 
knowingly possessed cocaine. Ohandn maintains thtit the 
most the evidence proved was that Obamlo knew he was 
picking up something illegal but that the suitcases could 
have contained jewelry, counterfeit money, explosives, or 
other contraband. 

This argument was rejected in United State h v. July, 493 
F.LM 672, 076-77 (2d Cir. 1972). See also United S.atc* v. 
Olivares Vcya, 495 F.2d 827 (2d (’ir. 1974). The facts of 
the instant case on the issue of knowledge are stronger 
than in ./oly. The amount of cocaine involved is much 
greater. The defendant’s story could easily have been 
regarded by the jury as not only concocted but ridiculous. 
See United States v. Pui Kan Law, 483 F.2d 1202 (2d (Mr. 
10 1 3) (“.Vs a matter of common sense, the jury was en¬ 
titled to take into account what appears to us an incredi¬ 
bility inherent in Lam’s story” at p. 1208). Vega’s and 
Obando’s tandem arrival as well as their furtive movements 
in front of the Holiday Inn create an inference of knowl¬ 
edge. Obando’s telephone calls to Munoz’ hotel room in 
which he was obviously using code names. Obando’s state¬ 
ment to Munoz that it would have been better to till the 
empty suitcases with clothing, further support this infer¬ 
ence. These facts not only permitted but really compelled 
a finding by the jury that Obando knew what was in the 
suitcases. 

POINT II 

The District Court acquired personal jurisdiction 
over the appellant Baeza. 

Appellant Haeza contended at the post-tri^l evidentiary 
hearing that he was brutally tortured by the Chilean Police 
with the knowledge and assistance of DEA agents. Ap¬ 
pellant argued that the actions of American agents were so 
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shocking that the district court should have declined per¬ 
sonal jurisdiction over him, pursuant to United States v. 
Toscmiino, 300 F.2d 207 (2d Cir. 1074), pet for rehearing 
en hanc denied, 304 F.2d 1380 (2d Cir. 1974). In its 
Memorandum Decision the district court expressed doubts 
whether Baeza even had a right to a hearing “since the 
defendant’s testimony concerning participation by United 
States agents is rejected as incredible” (Memorandum Deci¬ 
sion and Order, dated March 27, 1973; Baeza’s Appendix 
P- A382). Nevertheless, resolving any doubt in favor of 
Baeza, the court, in rejecting Baeza's claim, went on to 
make specific findings of fact: 

1. “Neither (Charles) Cecil (of the DEA) nor any 
other United States government agent requested Baeza's 
arrest.” Baeza’s Appendix, p. A383. 

2. “The court rejects the testimony of (Agent) Cecil’s 
involvement (in torture) as incredible and accepts Cecil’s 
version of bis visit to Investigation Headquarters on Novem¬ 
ber 9, 1973.” Baeza’s Appendix, p. A385. 

3. “At no time did (Baeza I complain to the doctor 
aboard the plane (which transported Baeza from Chile to 
the United States), to medical personnel at West Street, or 
to the district judge at the time of arraignment, of any mis¬ 
treatment during either incarceration in Chilean jails.” 
Baeza’s Appendix, p. A387. 

4. Baeza told Ivan Fischer (his attorney) “the details 
of the torture only two days before (the) evidentiary hear¬ 
ing on the jurisdictional question (on March 11. 1975).” 
Baeza’s Appendix, p. A387. 

Baeza does not contend that Judge Mishler’s findings 
are erroneous. However, Baeza argues that jurisdiction 
was not acquired over him, in any event, liecause Chile did 
not grant Baeza a choice as to which country he wished to 
be expelled, as required by Chilean law. See Baeza’s Ap- 




pendix, p. A391. The United Staten, in requesting Baezu's 
arrest, so the argument goes, aided and al»etted this viola¬ 
tion and thereby engaged in such lawless conduct as to 
deprive the district court of jurisdiction. United States v. 
Lira, I-.2d (2d Cir. slip opinion p. 2871-2880, de¬ 

cided April 14, ]07;>) rejected this same argument. 5 In 
lAra this Court held that in determining jurisdiction it is 
irrelevant whether Chile violated its own laws. This 
Court stated: 

“Appellant’s final argument is that Chilean law was 
violated when the Chilean Government issued an ex¬ 
pulsion decree directing that he be sent to the United 
States. However, since Chile was aware of the 
alleged violations on the part of its own officials 
and did not object or take remedial action, this argu¬ 
ment is of no avail to appellant. See United States 
ex rel. Lujan v. Gengler, supra, at Slip Opin. 1206- 
09. Furthermore, in dealing with a foreign govern¬ 
ment, the DEA agents were entitled to rely on that 
government’s interpretation and enforcement of its 
own laws. The United States Government did not 
owe appellant any obligation to enforce his asserted 
right under Chilean law.” United States v. Lira 
sujtra, slip op. at p. 2880. 

Baeza also claims that the failure of the United States 
to seek extradition of him, either on the basis of treaty or 
on the basis of comity, constitutes such lawlessness that 
the district court should have declined jurisdiction. This 
argument is also without merit since article 2 of the Extra¬ 
dition Treaty between Chile and the United States does not 
permit extradition for narcotics offenses See Bueza's 
Appendix at p. A398. In construing this same treaty 
this Court i n Lira, supra, stated: “Under the Extradition’ 

mi.Jd Th h!. i brief"” d “ ided b *' C ' B ““ 
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Treaty between the United States and Chile, a Chilean na¬ 
tional . . . cannot be extradited to the United States” at 
p. 2873, Fn. 1. 

Comity is available only when, although not so speci¬ 
fically provided, the treaty itself permits extradition for a 
particular crime. See Fiocconi v. Attorney General, 339 F. 
Supp. 1242 (8.D.N.Y. 1972), aff'd on other grounds, 4(52 
F.2<1 475 (2d Cir. 1972), cert, denied, 409 U.8. 1059 (19721. 
Here the treaty would not permit comity. In any 
event, as noted in Lira (id.), even if comity had been 
theoretically feasible, “the United States Government did 
not owe (Baeza) any obligation to enforce his asserted 
right (to comity) under Chilean law”. Moreover, the de¬ 
termination not to employ comity in order to obtain a de¬ 
fendant's presence arises in the sensitive context of foreign 
relations l*etween the surrendering and receiving countries 
and should not be judicially reviewable. See Fiocconi v. 
Attorney General, 402 F.2d at 477-78 supra. 

CONCLUSION 

The judgments of conviction should be affirmed. 

Respectfully submitted, 


May 21, 1975 

David G. Trager, 

United States Attorney, 
Eastern District of New York. 

Paul B. Bebgman, 

Richard Appleby, 

Assistant United States Attorneys, 

Of Counsel. 









GOVERNMENT EXHIBIT 20 


Transcript of a telephone conversation held on November 
l.», 1075 at 7:05 P.M. between Carlos Munoz and an un¬ 
identified male. Conversation was held in Spanish. 
Munoz: Hello. 

Male: Hello, delighted, is this with Carlos? 

Munoz: Yes, good afternoon. 

Male: Who else? 

Munoz: I'm alone here. 

Male: 5 es, yes, yes, I know. You know who is speaking, 
you know my name, don’t you? 

Munoz: Yes, of course. 

Male: Because . . . 

Munoz: No, I don't have . . . But they called me from 
Santiago and told me you would get in touch with me. 
Male: I, I have just finished talking to them. 

Munoz: Yes. 

Male: Okay then, would you like one doctor or two 
doctors to come to see you? 

Munoz: Eh, look, I’m with, with the patients right here. 
Male: Yes. I know that you have the patients. 

Munoz: Yes. 

Male: But, do you need . . . what do you think would 
be best, that one single doctor see you, or two doctors? 
Munoz: No, just one, no more, that’s all. 

Male: Okay, can you give me that address there? 
Munoz: Of the Hotel? 

Male: Yes. 

Munoz: .Just a second, I’ll check it here, in the . . . 
Male: Okay. 

Munoz: It’s on, on 440 West. 

Male: Wait, wait, 440. 

Munoz: Yes. 

Male: What more? 

Munoz: West. 




Government Exhibit 20 


Male: Yeah. 

Munoz: of 57th Street, 57th Street. 
Male: Yeah. 


Munoz: And it’s here in New York. 
Male: Yes, yes, yes, 1 know, I . . . 
man? 


and where is this, 


an/ioir 9th ^ tree *—Avenue between »th 

-Male: Whereabout.? In Queen., Urem, Manbatlan? 
Munoz: Its in .Manhattan ... in Manhattan 
Male: Yeah. 

Munoz: On 57th, where there is, let’s see, do you know 
where Carnegie Hall is? 

Male: What? It’s around where what is? 

Munoz: Carnegie Hall. 

Male: Carnet? 

things 100 *' ^ there; WhC ‘ re the ‘ V have «Peras and such 

Male: Oh yeah. What’s the name of that . . .? 

Munoz: Holiday Inn. 

Male: That’s the hotel. 

Munoz: Yes, the Holiday Inn. 

Male: Fine, Inn? 

Munoz: Inn, yes, Holiday Inn. 

Male: Spell it. 

Munoz: INN. 


Male: Yeah, house. 

Munoz: Holiday Inn. 

Male: So it’s four. 

Munoz: Let’s sefc, read it hack to me 
Male: 440. 

Munoz: Yes. 

Male: West. 

Munoz: West. 
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.Male: Of 57th Street. 

Munoz: Yes, that’s it. 

Male: Of 57th Street. 

Munoz: Yes. 

Male: Okay. 

Munoz: At what time do you think you might he here? 
Male: What time is it? 

Munoz: It's ten minutes past seven. 

Male: Seven, at, at a quarter to eight I’ll let you know. 
Munoz: At a *4 to 8, you’ll let me know. 

Male: Yes, I’ll let you know, if I'm near by or if I’ve 
already sent or whatever, okay? 

Munoz: Okay. 

Male: Its just that I would have to eall you anyway for 
the name of the . . . 

Munoz: Of the person. 

Male: Of the Doctor, Yes. 

Munoz: Yes, of the doctor. 

Male: You have now recovered from your illness, from 
that pain you had? 

Munoz: Yes, everything is tine. 

Male: Okay, I’m glad. 

Munoz: I>ut, maybe you'll bring me the medicine so 
that I get better. 

Male: Its just that, with the patient unless the medi¬ 
cine is brought over, he can’t lie encouraged. 

Munoz: That’s right. 

Male: Okay. 

Munoz: It has to be taken to him. 

Male: So long then. 

Munoz: Fine, very well. 

Male: C’ia, then. 

Munoz: That’s it. 
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